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OPINION AND ORDER AFTER REMAND

INTRODUCTION

This case is on Remand from the Nottawaseppi Huron Band of the Potawatomi (NHBP) Tribal

Supreme Court for actions consistent with the holdings of the NHBP Supreme Court Opinion entered on

July 15,2013. The parties submitted motions following the entry of the Supreme Court Opinion with the

Defendants filing the Defendants’ Motion for Order Taking Further Actions Consistent with Supreme

Court Decision and the Plaintiffs subsequently filing the Plaintiffs’ Motion for Relief from a Statute

Declared Unconstitutional by the Tribal Supreme Court, and for the Implementation of the Supreme

Court’s Decision.
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STATEMENT OF JURISDICTION

This Trial Court has jurisdiction over the present case as it is on remand for actions consistent with
the holdings of the NHBP Supreme Court Opinion that was entered on July 15, 2013. Further, the present
case involves constitutional challenges from two Tribal Members to the NHBP Election Code, a

legislative enactment adopted pursuant to the NHBP Constitution.

STATEMENT OF FACTS

The Nottawaseppi Huron Band of the Potawatomi (NHBP) Supreme Court issued its Opinion of the
Supreme Court for the Nottawaseppi Huron Band of the Potawatomi (“Supreme Court Opinion™) on or
about July 15, 2013. The Trial Court Opinion and Orders of March 19, 2013 and April 23, 2013, were
upheld in part and reversed in part with the Supreme Court holding Section 2.5 of the Election Code
violated the right to the freedom of speech and the right to the freedom of assembly as guaranteed by
Article VII § 1(a)(1) of the NHBP Constitution. The case was remanded to the Trial Court for actions
consistent with the holdings of the NHBP Supreme Court.

On or about July 31, 2013, the Court received from the Defendants, by and through their attorneys, the
Defendants” Notice of Briefing Date for Supplemental Briefing on Issues Left Open by Remand from
Supreme Court. The Notice stated that the Defendants Brief would be filed no later than August 9, 2013.

On August 1, 2013, the Defendants requested a transcript of the Oral Arguments before the NHBP
Supreme Court.

A1 6:20 p.m. on August 9, 2013, the Defendants submitted via email the Defendants’ Motion for
Order Taking Further Actions Consistent with Supreme Court Decision. Included with the Motion was a

partial transcript of the NHBP Election Board proceedings that were held on January 31, 2013,
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At9:09 p.m. on August 10, 2013, the Plaintiffs, by and through their attorney, submitted via email to
the Court the Plaintiffs’ Notice of Briefing Date for Reply Brief, in Response to Defendants’
Supplemental Brief Filed on or About August 9. 2013.

On August 12, 2013, the Court received by mail the Defendants’ Motion for Qrder Taking Further
Actions Consistent with Supreme Court Decision, as well as a USB flash drive of the January 31, 2013
proceedings before the NIBP Election Board.

On August 16, 2013, the Defendants filed with the Court the full and complete transcript of the
January 31, 2013 proceedings before the NHBP Election Board.

On August 19. 2013, the Court received by mail the Plaintiffs’ Notice of Briefing Date for Reply
Brief, in Response to Defendants’ Supplemental Brief Filed on or About August 9, 2013.

At 10:15 p.m. on August 20, 2013, the Plaintiffs submitted via email the Plaintiffs’ Notice of Motion
and Brief. This Notice stated that the Plaintiffs would file a motion in this case concerning the remand
from the NHBP Supreme Court no later than September 10, 2013,

On August 20. 2013, the Court received by mail the Plaintiffs’ Reply Brief in Response to
Defendants’ Motion and Supplemental Brief.

On August 21, 2013, the Court received by mail the Defendants’ Notice of Briefing Date for Reply
Brief Issues Left Open by Remand from Supreme Court. The Notice stated the Defendants would file
their reply brief no later than August 29, 2013.

At 12:14 p.m. on August 26, 2013, the Court received via e-mail the Plaintiffs® Motion for Relief from
a Statute Declared Unconstitutional by the Tribal Supreme Court, and for the Implementation of the
Supreme Court’s Decision. Two (2) exhibits were attached to this Motion. This e-mail also requested
oral argument on this Motion by the Plaintiffs.

On August 26. 2013, the Court received by mail the Plaintiffs’ Notice of Motion and Brief,
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On August 27. 2013 this Court received the Defendants’ Amended Notice of Briefing Date for Reply
Brief on Issues Left Open by Remand from the Supreme Court. The Defendants stated that, because of
overlapping issues and in the interest of judicial cconomy, the Defendants would file one brief in response
to both the Plaintiffs’ Motion and the Plaintiffs’ Response to the Defendants’ pending Motion, by
September 6, 2013.

On August 28, 2013, the Court received by mail the Plaintiffs’ Motion for Relief from a Statute
Declared Unconstitutional by the Tribal Supreme Court. and for the Implementation of the Supreme
Court’s Decision.

On September .S, 2013 the Court issued an Order Regarding Status that stated that provided the facts
to date and ordered that: the Court shall enter any documents filed via email after 5:00 p.m. on the next
business day; the Court shall enter the date of any motions filed as of the day the filing fee is received; the
Plaintiffs may submit a brief in response to the brief filed by the Defendants with the Defendants’ Brief
anticipated by September 6, 2013; and that the Court would set the date for Oral Arguments for both the
Defendants’ Motion and the Plaintiffs” Motion after all briefs had been filed.

On October 21. 2013. the Court issued a Notice of Status Review Hearing, scheduling Oral
Arguments for November 15, 2013 at 10:00 a.m.

On or about October 27, 2013, the Plaintiffs’ Attorney advised the Tribal Court Administrator via
email that he was not available on November 15, 2013. The parties and the Tribal Court Administrator
worked over the next month to set a date agreeable to the parties and the Court. The Plaintiff submitted a
Stipulation and Order on or about November 25, 2013 setting the Hearing for January 22. 2014 at 1:00
p.m. As the Stipulation and Order was not signed by the Defendants, the Tribal Court Administrator
confirmed the consent of the Defendants. The Court approved the Hearing date of January 22, 2014 on

November 25, 2013 and entered the Order on December 12, 2013,
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The Hearing was held on January 22, 2014. The parties appeared and, by and through their attorneys,

made arguments before this Court.

ANALYSIS: INFRODUCTION

This case is on remand from the NHBP Supreme Court. The detailed facts of this case prior to the
appeal can be found in the Opinion and Orders issued by the Trial Court on March 19, 2013 and April 23,
2013, as well as the Opinion of the Supreme Court for the Nottawaseppi Huron Band of the Potawatomi
(“*Supreme Court Opinion”) issued on July 15, 2013. As such, only the facts since the issuance of the
Supreme Court Opinion are in the Statement of Facts in this Opinion After Remand. To understand the
issues on remand, however. the Court shall give a briel summary of the history of this case.

On or about January 15, 2013, Tony Day, a Member of Tribal Council and candidate for Tribal
Council in the election scheduled for April 27, 2013, filed a challenge with the Election Board alleging
that four candidates for Tribal Council, RoAnn Bebee-Mohr, Rob Larson, Dean TenBrink and Terry
TenBrink. had violated Sections 2.3, paragraph 1, 2, 3. 4, 5. 6, and Section 2.5, paragraphs 1,2, 3,4, 5
and 6 of the Election Code by participating in an “unauthorized Primary Election and that “Terry
TenBrink also was in Violation of section 2.5 paragraph 2 making a malicious statement about Tony
Day...” (See Defendants’ Reply. Exhibit A) On January 31, 2013, the Election Board held proceedings
where the parties .presented opening and closing statements. examined and cross-examined witnesses and
presented evidence. The Election Board issued a document entitled “Decision of Election Board” on
February 1, 2013 that stated in pertinent part, *[f]or the reasons stated on the record, the Election Board
finds that the following Election Code provisions were violated by each of the Defendants”. (See
Defendants’ Reply, Exhibit A) The Election Board then went on to list the Sections of the Election Code
they found the Defendants violated with the text from the Election Code. These Sections included: 2.3;
2.4;2.5; and 2.6. The Complaint filed by Councilman Day and various emails and other documents were
attached. To be consistent throughout this Opinion After Remand and to avoid confusion, the Court shall
refer to the gatherings of individuals and emails that resulted in the Election Board removing the four
candidates from the April 27, 2013 ballot as the “Meetings”.

Three of the candidates who were removed from the ballot, Rob Larson, Dean TenBrink and Terry

TenBrink, filed suit after the absentee ballots were mailed. Essentially, the Plaintiffs asked that this Court
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declare certain provisions of the Election Code unconstitutional and order that the candidates be placed
back on the ballot. The Trial Court immediately scheduled a Hearing where the TenBrinks appeared in
pro per and the Defendants appeared. Plaintiff Larson did not appear or submit a Motion for an
adjournment and his complaint was eventually dismissed with prejudice.

The Court denied the requests for relief, citing the failure of the Plaintiffs to present any evidence
or provide a legal basis, such as precedential or persuasive case law, for their requests. The Plaintiffs
then retained an attorney who filed a Motion for a New Trial that this Court denied as to a new trial, but
granted as to joining the two suits involving Dean TenBrink and Terry TenBrink into one. The Plaintiffs
appealed. The parties filed briefs and made arguments before the NHBP Supreme Court on June 5. 2013,

The NHBP Supreme Court issued the Opinion of the Supreme Court for the Nottawaseppi Huron
Band of the Potawatomi on July 15, 2013. stating that “[a]ny reading of Section 2.5 Subsection 2, 3, 4, 6
of the NHBP Election Code leads one to the conclusion these subsections interfere with NHBP Member’s
rights guaranteed by the Constitution™. TenBrink and TenBrink v. NHBP Tribal Council and NHBP
Election Board. No. 13-114-APP. at 6 (NHBP S. Ct. July 15, 2013)

It provided in pertinent part the following reasoning for reaching this conclusion:

In the light of requirement that NHBP elections must provide for the free
expression of community will. fundamental fairness and the interpretation
of similar language by other tribal courts, this court determines that Section
2.5 of the NHBP Election Code acts as an abridgement of NHBP members

right (o free expression of speech and peacefully assemble, and is, therefore,
void. (TenBrink at 7)

While holding that the sections of the Election Code in question were unconstitutional, it found no
viable remedy for the Plaintiffs. “The Plaintiffs late filing and limited request for relief does not allow
this Court to fashion a remedy of its own devising. The NHBP Courts can only do what the parties
request. ‘The judiciary cannot create solutions or remedies on its own initiative.” (TenBrink at 9 to 10)
The Supreme Court also noted that the Plaintiffs did not file a challenge after the election pursuant to
Section 10 of the Election Code.

As part of its Order, the Supreme Court “reverses that portion of the Order of the Trial Court of
April 23, 2013 upholding the constitutionality of Section 2.5 of the NHBP Election Code and declares
that it is contrary to the NHBP constitution and has no force and effect. This Court affirms the portions of

the order denying the Plaintifts request to be instated candidates for the April 27, 2013 election. All other
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portions of Judge Pope’s order of April 23, 2013 are affirmed and this matter is remanded to the trial court
for actions consistent with this decision.” (7TenBrink at 10)

On or about August 9, 2013, the Defendants, by and through their attorney, filed the Defendants’
Motion for Order Taking Further Actions Consistent with Supreme Court Decision (“Defendants’
Motion™). In this Motion, the Defendants ask this Trial Court to issue several orders as to the
constitutionality of various Sections of the Election Code.

On or about August 19, 2013, the Plaintiffs, by and through their attorneys, filed their Reply Brief
in Response to Defendants™ Motion and Supplemental Briel Filed on or About August 9,2013 (“Plaintiffs’
Reply”). In this Brief, the Plaintiffs responded to the arguments made by the Defendants, as well as
raised additional issues.

On or about August 26, 2013, the Plaintiffs (iled the Plaintiffs’ Motion for Relief from a Statute
Declared Unconstitutional by the Tribal Supreme Court, and for the Implementation of the Supreme
Court’s Decision (“Plaintiffs Motion™). In this Motion, the Plaintiffs made several requests for orders
regarding the constitutionality of various Sections of the Election Code. They also further developed
some of the requests in the Plaintiff’s Reply Brief, such as the request for this Court to make certain
recommendations to the NHBP Tribal Council and other NHBP entities relating to actions taken
following the April 27, 2013 election. Finally, the Plaintiffs requested this Court to “exercise its equitable
powers to order that after the Council Members Tony Day, Christine Lanning and Dorie Rios have served
two years, the Election Board must hold an election for the three positions they currently occupy. This
clection, to be held on or about April 23, 2015, should be open to all candidates who qualify to run for
Tribal Council, including Dean TenBrink and Terry TenBrink, Roann Beebe-Mohr, Rob Larson, Larry
Matson, Jimmy TenBrink and Kevin TenBrink.” (Plaintiffs® Motion at 10)

On or about September 9, 2013, the Defendants filed their “Reply in Support of Defendants’
Motion for Order Taking Further Actions Consistent with Supreme Court Decision and Opposition to
Plaintiffs’ Cross-Motion” (“Defendants’ Reply™)

On or about September 29, 2013, the Plaintiffs filed their Reply Brief in Support of Motion
(“Plaintiffs’ Reply Brief in Support of Motion™)

In cach of the Plaintiffs” pleadings. additional facts, arguments and/or requests for relief were
raised. In their first pleadings after the Supreme Court issued its Opinion, the Plaintiffs Reply, the
Plaintiffs argued that the Supreme Court held Section 2.5 as a whole unconstitutional, argued against

narrow interpretations of the 2.5 Subsections of the Election Code that did not involve freedom of speech
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or freedom of assembly and also asked this Court to review Sections 7.1.3 and 7.1.10 as these Sections
involved the consequences possible for violating the Sections held unconstitutional by the Supreme Court.
In their next pleading, the Plaintiffs” Motion, the Plaintiffs argue that Sections 2.6.14, 2.6.15(1) and 10
also violate the freedom of speech and are. therefore. unconstitutional. In addition, the Plaintiffs challenge
Section 2.2.4 as a violation of the freedom of political expression. In their final pleading, Plaintiffs’
Reply Brief in Support of Motion, the Plaintiffs argue that the Trial Court should hold that the entire
Election Code is unconstitutional.

The Court specifically notes that the Plaintiffs made new allegations in each of their pleadings to
this Court as this process denied the Defendants the opportunily to respond to the Plaintiffs’ assertion that
this Court should strike down the entire Election Code or their argument that the Defendants should have
the burden of proving the constitutionality of each and every Section of the Election Code. As the
Defendants consistently argued for a narrow reading of the Supreme Court Opinion, this Court may
surmise that the Defendants would argue against the assertion that the Supreme Court found the Election
Code as a whole to be unconstitutional. Nonetheless. it musl be noted that the Defendants were not
provided the opportunity to respond as the Plaintiffs made an argument not asserted previously in their
pleadings.

This Court has grouped the facts, arguments and requests that relate to each other to write an
Opinion that addresses the overall issues. Where specific facts have been referenced and excerpts have
been quoted from the pleadings, the Court has attempted to cite the various pleadings in which the
information can be found. However, there may be some instances where the same fact or quotation can

be found in more than one document, but only one document is referenced.

ANALYSIS: CONSTITUTIONALITY OF THE ELECTION CODE

This is the first time that a case has been remanded by the Supreme Court. As such, it is a matter
of first impression. “With cases of first impression, the NHBP Tribal Court looks to other courts for
guidance to determine what the law shall be at NHBP. All other court opinions whether from a tribal
court, state court or federal court are persuasive authority, meaning that the NHBP Tribal Court does not
have to follow them, unless required by federal law.” (Chivis et al v. NHBP et al, No. 12-068-CV at 3,
September 26, 2012) “While not binding on this Court, the NHBP Courts may look to the decisions of
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the United States Supreme Court or other tribal courts for guidance in interpreting similar constitutional
language.” (TenBrink at 7)

The Court has reviewed case law from other jurisdictions with regard to the authority of the Trial
Court when reviewing cases on remand from a higher court. including the cases referenced in the
pleadings submitted by the partics. (Sce Quern v. Jordan, 440 U.S. 332, n. 8 (1997) which quotes and/or
references /n re Sanford Fork & Tool Co.. 160 U.S. 247 (1895). Accord. Wells Fargo & Co. v. Taylor,
254 U.S. 175 (1920) and Sprague v. Ticonic National Bank, 307 U.S. 161 (1939); and Bankers Trust Co.
v. Bethlehem Steel Corp., 761 F.2d 943 (3" Cir. 1985) which, among other cases, quotes United States ex
rel. Johnson, 531 F.2d 169, 172 (3d Cir.1976) and United States v. Cirami, 563 F.2d 26, 33 (2d Cir.1977)
on remand 92 F.R.D. 483) This Court hereby adopts the standard that, when the NHBP Supreme Court
states that a case is remanded to the Trial Court for actions consistent with this decision, the Trial Court
may not review action taken as required by the Supreme Court in its Opinion and Order, but may consider
and decide any matters within its jurisdiction that the NHBP Supreme Court left open in its decision.

Both parties submitted motions to this Trial Court that requested clarification as to the impact of
the NHBP Supreme Court Opinion on the Election Code with the Defendants filing their motion first.
‘The parties are on the extreme opposite ends of each other with the Defendants requesting a narrow
interpretation of the Supreme Court Opinion and the Plaintiffs requesting in their final pleading to this
Court that the Tribal Court declare that the entire Election Code is unconstitutional. While it is customary
to begin with the requests for relief in the first pleading filed, here the Defendants” Motion, the Court will
begin with an analysis of the Plaintiffs’ final request to hold that the Election Code is unconstitutional
because, if this Trial Court agrees, the analysis of the Defendants’ requests would not be necessary.

In their final pleading. Plaintiffs’ Reply Brief in Support of Motion. the Plaintiffs argue that the

Trial Court should declare the entire Election Code unconstitutional under the following theory:

The Tribal Supreme Court was clearly focusing on the broad issue of
constitutionality of the severe restrictions on free speech and assembly, and
the related question of whether the Plaintiffs should be reinstated as
candidates, and did not have occasion to conduct a line-by-line exegesis of
the Election Code 1o determine exactly which sentences should be repealed
and which should survive. Presumably this is why the Supreme Court
remanded the case to the Trial Court rather than considering it to be
definitively resolved. Since the Supreme Court explicitly stated that the
Election Code was unconstitutional, the burden of proof is on the
Defendants 1o show that any parts of this statute should be preserved.
(Plaintiffs” Reply Brief in Support of Motion at 13)
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To review the Plaintiffs” argument. we must first turn to the Order of the Supreme Court Opinion.

The Supreme Court Order states as follows:

This Court, having heard the arguments of the parties and having reviewed
the Trial Court Record and Briefs, hereby reverses the portion of the Order
of the Trial Court of April 23, 2013 upholding the constitutionality of
Section 2.5 of the Election Code and declares that it is contrary to the
NHBP constitution and has no force and effect. This Court affirms the
portions of the order denying the Plaintiffs request to be instated candidates
for the April 27, 2013 election. All other portions of Judge Pope’s order of
April 23, 2013 are affirmed and this matter is remanded 1o the trial court for
actions consistent with this decision. (TenBrink at 10)

The above is the complete text of the Order of the Supreme Court. While there are general
references to the Election Code by the NHBP Supreme Court, this Court finds no support for the
argument that it struck down the entire Election Code in its July 15, 2013 Opinion as it primarily
addressed Section 2.5. This brings us to the Defendants’ Motion.

In their Motion, the Defendants request that the Court issue an order declaring that “[t}he
unconstitutionality of Section 2.5 is due to the requirements in Subsections 2.5.2, 2.5.3. 2.5.4, 2.5.5, and
2.5.6 that election materials (including email and social media) must be submitted to and approved in
advance by the Election Board”. (Defendants’ Motion at 2) The Court declines to issue such an order.
‘The Defendants are correct that the Supreme Court found that the requirement of submitting campaign
materials in advance to the Election Board for its approval violated the NHBP Constitution. However, in
so doing, it also discussed the right to the freedom of assembly, as well as the right to the freedom of
speech generally. As such, an order stating that “the requirements in Subsections 2.5.2, 2.5.3, 2.5.4, 2.5.5
and 2.5.6 that election materials (including email and social media) must be submitted to and approved in
advance by the Election Board™ is the only reason that the Supreme Court found Section 2.5 to be
unconstitutional is too narrow of an interpretation to reflect the spirit of the Supreme Court Opinion in
this case. Further, this Court must remain open and unbiased in order to review any possible future
sections adopted into the Election Code that relate o groups of Tribal Members meeting to discuss issues
relating to an election.

As the Court is discussing both a request for relief from the Defendants and a request for relief by

the Plaintiffs, it shall issue specific holdings for clarity. The Court denies the Plaintiffs’ motion to hold
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